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Mayer Brown LLP
1999 K Sireel, N W,
Washington, D.C. 20006-1101

Man Tel (202) 263-3000
April 8. 2013 i b

BY IIAND-DELIVERY Adrian L. Steel, Jr.
Diregi Tel (202) 263-3237
Durect Fax (202) 263-5237

asteel@mayorbrown.com

The Honorable Cynthia T. Brown
Chiel, Section of Administration
Surlace ‘T'ransportation Board
395 E Street, SW, Room #100
Washington. DC 20423-0001

Re*  Finance Docket No. 32760 (Sub-No 46), BNSF Railway
Company —Termmal Trackage Rights—Kansas Ciy
Southein Railway Company and Union Pacific Railroad
Company

Dear Ms Brown:

Enclosed for filing n the above-captioned proceeding arc the original and ten (10) copies
of BNSF Railway Company's Reply o the Kansas City Southern Railway Compuny’s Request
to Dismiss or Hold the Proceeding in Abeyance. A CD with the text of the pleading in Word
format 1s also enclosed.

| would appreciate it i you would date-siamp the enclosed extra copy and return it Lo the
messenger for our files.

Please contact me if you have any questions  Thank you.

Smcerely vours,

2’3&\» Q‘ &m/

Adnan L. Stecl, Jr.

Enclosures

ce William A Mullins, lisq.
Michael L. Roscnihal, Esq. ENTERED
All partics ol record Office of Proceedings
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Before the
SURFACE TRANSPORTATION BOARD

Finance Docket No 32760 (Sub-No 46)

BNSF RAILWAY COMPANY
—TERMINAL TRACKAGE RIGHTS—
KANSAS CITY SOUTHERN RAILWAY COMPANY AND
UNION PACIFIC RAILROAD COMPANY

REPLY OF BNSF RAILWAY COMPANY
TO THE KANSAS CITY SOUTHERN RAILWAY COMPANY’S
REQUEST TO DISMISS OR HOLD THE PROCEEDING IN ABEYANCE

On I'cbruary 27, 2013, BNSF filed an application in this proceeding for erminal trackage
nghts (hereinalier “Application™) (BNSF-118). The termunal trackage rights sought by BNSF
arise [rom the Lake Charles arca condition imposed by the Surlace Transportation Board (“STB”
or *Board™) in appioving the UP/SP merger.! On March 19, 2013, The Kansas City Southern
Railway Company (“KCS") filed a pleading sivled as a “Reply” (“KCS Reply™) to the
Application In its Reply, KCS requested that the Board dismiss or hold the proceeding in
abeyance Because KCS has sought alfirmative relief in its Reply. BNSF is filing this Reply to

KCS’s request pursuant 049 CFR § 1104 13 2

' UI/SP meiger” refers to Finance Docket No. 32760, the merger ol Union Pacific Railioad
Company (“UP™) and the companies affiliated with Southern Pacific Rail Corporation and
Southern Pacilic Tiansportation Company {collectively, “SP7).

2 See UP/SI, Finance Docket No. 32760, Decision No. 86 (served July 12, 1999), slip op. at 2
n.4 (“Beeause the NITL-25 reply seeks affirmative relicf] the *reply to a reply’ filed Junc 8,
1999, by UP will be accepied for filing and made part of the record.”). UP alsoe filed a reply 10
BNSF’s.terminal trackage rights Application. but UP did not scek affirmative relief in its reply.
Thus, this Reply does not address UP"s reply except insofar as UP made the same arguments as
KCS. To the extent leave Itom the Boaid 1s deemed necessary for the [iling of this Reply, BNSF
requests such Icave in order to have an opportunity to respond to KCS's request for dismissal or
abevance.




INTRODUCTION

None of the arguments that KCS offers in support of its request to dismiss or hold the
Application in abeyance has menit. Thus, KCS’s argument that the STB should dismiss or hold
this procecding n abevance pending the completion of a purported “*contiact” case brought by
KCS against BNSF in a Louisiana lederal district court 1s profoundly awed. The Louisiana
casc is nol a “contrac1” case that can resolve the parties”™ dispute as 1o BNSF's West Lake
Charles access since KCS has sucd BNSF. wiuch 1s nor a party to the agreements, but has not
sucd UP. which is a party 1o those agreements  Contrary 10 KCS's claim, the need for Board
action-is nol dependent on how the [edeal court rules

Equally meritless is KCS's argument that BNSF’s Application should be dismissed or
held n abeyance because BNSF allegedly has not undertaken the negotiation and arbitration
processes contemplated by the Board in Decision No. 63 See Decision No 63 (served Dec. 4,
1996), slip op at 9-10. BNSF Jias sought to negotiate 1ssues relating to its access to West Lake
Charles und hus made clear 1ts desire and position that KCS and UP should arbiuale 1ssues
relating Lo BNSF's access Moticover. KCS’s' pre-emptive liling ol its “‘contract” case in
Louisiana belics the genuineness of its suggestion that the partics should negotiate or arbitrate,
and n facl establishes the futility of such a course of action.

Finally, the Board should reject KCS's arguments questioning the competitive need for
diicct BNSF service a1 West Lake Charles and clmming that Bf\lSF’s possible participation in
what will be an open-bidding process lor a rail line in Oklahoma is an atiempt to reduce
competitive rail options lor West Lake Charles shippeis. As explained below, these arguments

are nrelevant and nusguided.




Thus, the Board should reject KCS’s request (o dismiss this terminal trackage nighis

proceeding or hold 1t in abeyance, and should proceed o establish a Procedural Schedule

consistent with the one proposcd by BNSF in the Application.?

ARGUMENT

1 THE BOARD SHOULD NOT DEFER OR DISMISS THIS PROCEEDING IN
DEFERENCE TO KCS'S DISTRICT COURT “CONTRACT” CASE

Citing the STB's longstanding practice of declining to interpret or enforce private
contracls, KCS argues thal it currently 18 pursuing a “contract suit” (KCS Reply at 15) against
BNSF in the United Siates District Court for the Western District of Louisiana, and that the
Board should dismiss or hold BNSF’s Application in abeyance until the district court decides
that case. KCS Reply at 15-18  This argument rests on falsc premises and should be rejected.”

KCS’s characterization of its federal court casc as a “contract” ac.lion is disingenuous.
KCS has sucd BNSF, which is nor a party to the joint facility agreements, while not suing UP,
which iy a parly to the agreements. UP clearly would be an indispensible party in a “contiact”
suit relating 1o the joint lacility agreements. because an adjudication of the nghts and obligations

of the partics 1o the agreements cannot bind those parties 1if one of them—UP—is absent.

? KCS (as well as UP) has requested that BNSE’s proposed Procedural Schedule be revised to
provide a 60-day (rather than a 30-day) period for the [iling ol 1eplies and reply evidence. KCS
Reply at 19 n.29. BNSF has no objection to such a revision.

* KCS staics that, “[i]f BNSF were to admit on the record to both the STB and the Western
District ol Louisiana that BNSF has no current contractual right under the {our joint facility
agrecements 1o obtain direct access without KCS’s consent, there would be no need 1o continue
with KCS's lederal distnet court aciion * KCS Reply at 13 n20. BNSF cannot accede 1o this
unreasonable demand Because BNSF 1s not a party 1o the agreements, it 1s not in a position 1o
determine whether such a concession 1s warranted. Morcover, BNSF belicves that circumstances
ansing since Decision No 63, including the fature of KCS and UP to arbitrate BNSF's direet
access, have tiggered a self-executing Section 11341(a) (now Section 11321(n)) overnde of the
consent provisions of the joint facility agreements, thus rendering those provisions neffective
even in the absence of negouiation, arbitration, or Boaid action BNSF has nevertheless filed the
Application at 1ssue here in deference 1o the Board's previously expressed preferences with
regard to the processes {or resolving BNSF’s direct access 10 West Lake Charles shippers.




Nevertheless, KCS has clected not to sue UP. KCS’s failure to name UP in what 1s alleged to be
a “contract” suit is all the more problematic in that it was UP that entered into the agreements
with BNSF and CMA. which the Board later modified and imposed as the Lake Charles arca
access condition. and it was UP that chosc 1o accept the STB’s condition by consummating the
meiger with SP.

In fuct, KCS cannot bung a “contract” suit in courl under the joint focility agreements,
because cach of those agreements has a2 mandatory arbitration provision ® Thus, there not only is
no current contract lawsuit 10 which the Board can defer, there cannot be one, because any such
lawsuit brought against an actual party to the contract would be precluded by the mandatory
arbitration provisions of the agreements 6 Thus, KCS’s district court casc will not be
determinauve of any 1ssucs relevant 10 the Board’s adjudication of BNSF's Application.

Morcover. BNSF’s Application docs not raise 1ssucs relating to privalc contracts Nor
docs it require the Board 1o construe or enforce any such agreements. This distinguishes this

proceeding from virtually all of the cases eited by KCS on pages 15 to 18 of'its Reply ’

5 Foi the convenience of the Board, we arc attaching the cover page alTixed to each agreement
by KCS in the fedeial court casc as well as the page(s) seting fonh the mandatory arbitration
provision of cach agreement.

® The fact that the pending federal courl action here 1s not a “contract” case and has not been
broughl against a party to the conlract distinguishes this matter from the two principal cases on
which KCS relies, Hestern Resources, Inc. v The Atclison, Topeka und Santa Fe Ry, Co , STB
Docket No 41604 (dccisions served May 17, 1996 and May 31, 1996), and The Kansas City
Terminal Ry. Co and The Atchivon, Topeka and Santa Fe Ry Co.—Connract to Operaie
Exempnon—m Kansas Ciiy, MO, STB Finance Docket No. 32896 (served Nov 20, 1996)
("KCT) See KCS Reply at 15-17. Morcover, in IFestern Resources, the conlract issuc that the
partics were trying by consent was dircctly peitinent to whether there was an issue within the
Board’s jurisdicuion at all. That 1s not the case here. No matter how the joint facility agreements
are construed. the Board has jurisdicuion over BNSE’s Applicauon. KCT is also irrelevant here
because, unlike in that case, the exisience of a contract 1s not a consideration pertinent lo the
merits of the matier belore the Board.

7 Sinkingly, in one of the cases cited by KCS, the Board addressed issues within its exclusive or
primary jurisdiction before referring the partics 1o the courts or arbitration to determine the issucs




Rather than requiring the Board to construc or enforce privaie contracts, BNSF's
Application, which secks “bridge-the-gap” rackage rights in order for BNSF to implement a
merger condition, raises issues that are squarely within the exclusive and primary jurisdiction of
the Board.?

1l THE BOARD SHOULD REJECT KCS'S ARGUMENTS THAT THE

PROCEEDING SHOULD BE DISMISSED OR HELD IN ABEYANCE UNTIL
BNSF TAKES TIE STEPS OUTLINED IN DECISION NO. 63

By filing a “contract” lawsuit, KCS has cssentially 1¢jected the negotiation and
arbitration processes recommended by the Bourd in Decision No. 63. See Decision No. 63. shp
op. at 9-10. Nevertheless, KCS urges the Board to dismuss or hold the terminal trackage rights
Application in abeyance because BNSF allegedly has failed to utilize the very processes rejected
by KCS, including negotiations and, i1f necessary, an arbiration. Se_e KCS Replyat 1, 7-14

The premises of KCS's argument arc incorrect  In its Application, BNSF explamed that
it has atlempted Lo negotiate the dispute concerning BNSF’s access 1o the RoseblufT [Industnal

Lead, which is the trackage at issue here  See Application at 7-9. BNSF also attached pertinent

relating exclusively to private contracts, a procedure that is the very opposite of what KCS asks
the Board 1o do here. See City of Peoria and the Village of Peoria Heights, IL—Adverse
Discontinuance—Pioneer Industrial Ry Co , STB Docket No AB-878 (served Aug. 10, 2005),
ship op. at 6 (“Unul the Bourd removes 1ts primary jurisdiction, no state court may apply the
processes of slate law ™).

¥ That BRNSF is secking terminal trackage rights under the “bnidge-the-gap” standard is apparent
[rom the lace of the terminal trackage rights Application. Thus, KCS’s argument (see KCS
Reply at 4 n.4) that the Application could be dismissed for failure 10 discuss the applicable
standard (or to address operational questions that BNST said 1t would discuss in depth when 1t
submuts its evidence) is meritless  So, 100, is KCS's argument (Reply at 7 n 9) that BNSF
proposcs 1ol to pay for the icrminal trackage 11ghts sought in this proceeding. It is BNSF’s
position that UP has the obligauion to provide BNSF with the ability to dircctly access Lake
Charles area shippers and so UP should be responsible for any terminal trackage right fecs. See
Application at 15-16. This does not mean that BNSF proposcs to pay nothing for access lo West
Lake Charles. Rather, BNSF*s payment obligatuons would be governed by the trackage nghts
fee agreements gencrally applicable to the merger-related trackage rights that BNSF reccived
pursuant to the UP/SP merger, and UP would be responsible in turn for compensating KCS for
BNSF usage of the rackage in accordance with the joint facility agreements.




correspondence to the Application See Exhibits 1-9. In the evidentiary [iling that BNSF is
planning to make under the Procedural Schedule that BNSF proposed in the Application, BNSE
anticipates providing additional details about face-lo-face meetings and other communications
with UP regamding BNSF access Lo the trackage

Additionally, KCS’s claim that BNSF has nol attempied 10 negouate directly with KCS
(KCS Reply au 11) is erroneous. In faet, Exhibus 5 and 6 to BNSF's Application consist of an
exchange of emails between senior legal counsel of BNSF and KCS on the issues. Morcover,
nothing in Decision No. 63 direcied BNSF to negotiate dircetly and unilaterally with KCS
BNSF's right to serve Lake Charles arca shippers derived [rom agreements with UP and CMA,
and from the Lake Charles arca merger condition imposed by the ST13 in the UP/SP merger.
BNSF is not a party 10 any of the joint [acility agreements with KCS. In these circumstancces,
I3NSI's focus on negotiating with UP is entirely rcasonable. especially in light of the fact that
the **50-50 Line” Teim Sheet Agreement (see Application at 6) [urther confirmed BNSF's right
1o provide service o the Lake Charles arca through dircct train service. See id ’

KCS also argues that BNSF 1gnored a UP proposal for three-carrier talks on the Lake
Charles access 1ssues. Specifically, KCS asserts that UP proposed three-carrier talks in a
Febiuary 4, 2013 letter, but that BNSF’s only apparent response was to file the terminal trackage

righis Applicauion See KCS Reply at 12 (relerring 10 Exhibit 9 to BNSFis Application) To the

® With regard to the “50-50 Line™ Teim Sheet Agreement, KCS argues that BNSF originally
based its demand lor direet access to the CITGO lacility on that agreement, but that BNSF's
previous STB filings did not list CITGO as a shipper to which BNSF obtained access under that
agreement  KCS Reply at 11 n.16. This argument is a red herring. In the letter cited by KCS
(Exhibit 1 to BNSF’s Application for Terminal Trackage Rights). BNSF merely invoked the *50-
50 Line" agreement's nouce provisions, and BNSF has consistently maintained that its right (o
serve CITGO denves from BNSF Sceulement Agreement, the CMA Agreement, and the Board’s
merger condition  For instance. in BNSF’s April 1, 1998 progress report (BNSF-PR-7) in the
UP/SP merger proceeding, CITGO was included in an attachment utled “UP/SP Scrved Fuciliues
Accessed By BNSF Other Than As A Result ol *50/50° Line "98 Agreement.”




contrary, BNSF did not 1ignore UP’s letter Rather. in response to UP’s February 4. 2013 request
for a meeting, senior legal counsel of BNSF stated that BNSF would be willing 10 meet for three-
carricr ciscussions. b;u as yet, UP and KCS have not scl a time or place for such a mecting and,
instcad. KCS filed its lawsuit. Nowhere was it contempiated that BNSF should be required to
negoliate or arbitrate after KCS filed a lawsuit. In any event, although BNSF has expressed 1ts
willingness (o parlicipate in further discussions about BNSF’s direct access 1o West Luke
Charles, KCS has provided no basis 1o conclude that (urther attempts at negoliation would bear
any fruit.

Finally, KCS asserts that BNSF has made no atiempt 1o scek arbitrauon of the dispute
KCS Reply at 13-14. This claim 1s behied by correspondence included as exhibits to BNSE’s
Application Specifically, in a December 14, 2012 email 10 KCS, BNSF's semor legal counsel
stated that, “'[i]I'KCS has a concern with the direct service authorized by the Board and
memorialized in our agreements with UP then it may initiate arbitration with UP under its
agreement as suggested by the Board; but it may not unilaterally act to deny BNSF access
Exhibit 5 1o BNSF’s Applicauon. And n a leuter, dated January 9, 2013, to UP’s George Stuim,
BNSF's Sarah Baililf stated thay, it BNSF’s direct access to the CITGO facility “requires
resolution of the UP-KCS dispulc under agreements to which BNSF is nol a party, UP has had
ample notice that it should have undertaken arbitration as noted by the Board in order to provide
such access within the ume frames set forth 1n the [Revised and Amended Seutlement
Agreement] ” Exhibi 7 to BNSF’s Application at 2. BNSF’s correspondence cleaily conveyed
the message that KCS and UP should undertake arbitration. KCS’s argument to the contrary
clevates form over subsiance and is without ment, and it ignores KCS's rejection ol arbitration

evidenced by its filing ol the Louisiana case Thus, like so many of its other arguments, KCS's




argument about BNSF’s alleged failure 10 request arbitration is misguided and rests on incorrect
prenuises.

Further, it is highly doubtful that arbitration would materially advance the interests of
West Lake Charles shippers in obtaining direct access to BNSF on reasonable 1erms  Given that
BNSF 1s not a party 1o the joint facility agreements and so would not participale as a parly n any
arbitration, an arbitrauon under the joint {acility agrcements would have tlwo competitors of
BNSF—KCS and UP—dctermine the terms of BNSF’s access.

The competitive interests of KCS and UP arc obviously at odds with the interests of
BNSF. There 1s, of coursc, nothing wrong with the fact that UP, KCS, and BNSF have
conllicting business interests. 1lowever, in light of these opposed commercial interests, an
arbitration between KCS and UP would only further delay the day when West Lake Charles
shippers will have direct aceess 10 BNSF. Morcover, il 1s likely that an arbitration between KCS
and UP would leave BNSF saddled with highly unfavorable economic and operational terms of
access o Wesl Lake Charles. Dircct BNSF access to West Lake Charles under such unfavorable
conditions will do little to benelit West Lake Charles shippers.

Thus, KCS’s request Lo dismiss or hold thesc procceedings in abeyance pending further
altempts at negotiation and pending a KCS-UP arbitration should be rejecied
[II. THE BOARD ALSO SHHOULD REJECT KCS’S ARGUMENT THAT BNSE'S

REQUEST FOR TERMINAL TRACKAGE RIGHTS IS UNNECESSARY AND IS
PART OF A SCHEME TO REDUCE COMPETITION

KCS argues that BNSF’s request for terminal trackage nghts giving BNSF direct access
10 shippers at West Lake Charles 1s unnceessary because BNSF has served West Lake Chailes
shippers [or sixteen years via reciprocal switch and haulage. KCS Reply at 2, 5-6 KCS's
argument is an inappropriate atiempt to obtain a ruling on the merits before a factual record can

be developed.




BNSF has proposed a Piocedural Schedule providing for the development ol a complete
record Pursuant o this proposed schedule, BNSF intends to submi evidence that will show that
West Lake Charles arca shippers, such as CITGO, have found that the existing indircct BNSF
service has become increasingly uneconomical and that current commercial needs and plans
dictate the need for direct BNSF service By moving to dismiss or stay the procecdings now,
KCS 1s atiempting to short-circuit the orderly adjudicative process proposed by BNSF.

KCS also seeks dismissal of the Application because, according 1o KCS, the Application
is an clement of a scheme by BNSF 10 reduce competition lor Lake Charles arca traffic. The
focus of KCS's contrived argument is BNSIF's expression of interest in acquiring the Sooner
Subdivision.a (Sooner Sub”™) currently operated by Stillwater Central Railroad, a shortline
railroad indirccily owned by Waico Companics, in Oklahoma KCS Reply at 3, 4. 6-7. The
Sooner Sub, according to KCS, scrves Stroud, Oklahoma, which is the origin lor crude oil
moving 10 the CITGO refinery in West Lake Charles. KCS Reply ut 6-7. KCS’s argument about
BNSF's inicrest in a possible acquisition of the Sooner Sub is irrelevant o the Application at
1ssu¢ here

IFor one thing, KCS fails 10 inform the Board that, in the letter conceining BNSF’s
proposed Sooner Sub acquisition that KCS cites in and atiaches 10 11s Reply, BNSF expressly
stated that, if it acquires the line, BNSF will preserve UP’s existing competitive access. See
Letier, dated September 11, 2012, trom Matthew K. Rose, BNSF, to the Honorable Gary Ridley,
Sceietary of Transporiation, Oklahoma Depaitment of Transportation. at 2 (attached as Exhibit A
1o KCS’s Reply). Thus, any potential acquisiuion of the line by BNSF clearly is not anti-

competitive.




Morecover, cven 1f BNSIs acquisition ol the Sooner Sub would give BNSF exclusive
access 1o Lake Charles-bound movements originaring on the Sooner Sub, that fact would be
trrelevant to whether BNSF should have direct access at the destinanion in West Lake Charles
The service options available 10 BNSF at West Lake Charles are not in any way related to
competition at an orginaung point in Oklahoma.

Finally, KCS does not addiess the lact that the sale of the line will result from an open-
bidding process, and that BNSF is onc ol at least lour railroads that have made overtures with
regard 10 acquiring the Sooner Sub thus far, See Zach Stoycufl. Rail Line Sale Will Require

Passenger Service Provision, Tulsa World (published March 13, 2013) (available online at

hup:/Awvww.iilsaworld.com/anticle.aspx/Rail_line_sale will requile_passenger service_provisio

n/20130313 16 All CUTIIN868568) (reporung that in late 2012 four entiies communicated

wath the Oklahoma Departmenti of Transportation about acquirmg the Sooner Sub). The other
inteiesied eniites include UP and Watco. I KCS feels threatened competitively by the sale of
the Sooner Sub, it can join the bidding.

In any cvent, it would be appropnate to consider the BNSF mnterest in the Seoner Sub
in t/us procceding  BNSF’s proposal has not been aceepie, and there 1s no assurance that it wall.
Morcover. if BNSF docs acqture the Sooner Sub, that transaction will be the subject of 2 separate
Board proceeding  If KCS has any concerns about the acquisition of the Sooner Sub, it can raise
them tn that proceeding

CONCLUSION

KCS"s arguments for dismissing or holding this procceding in abevance are
fundamentally flawed There is no reasonuble basis for the Board to stay the proceeding pending
complction of KCS’s manufactured “contract™ lawsuit. Nor is there any substance o KCS's

claim that BNSF has ignored the processes recommended by the Board in Decision No. 63. I

10
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anyone has shunncd those processcs, il is KCS by, among other things, anempting to circumvent
Decision Ne. 63 through litigation. Finally, KCS's arpuments regarding BNSF's existing access
1o West Lake Charles and the Sooner Sub open-bidding process are irrelevant and misgwided.
Thus. KCS’s request Lo dismiss or hold the proceeding in abeyance should be demied, and
the Bourd should proceed to insutule & procedural schedule consistent with the one proposed by

BNSF in its Applicalion.

Respectfully submitled,

oo 180

Adriun . Steel, Ir
Robert M. Jenkins 1]
Adam C. Sloane

Maver Brown LLP
1999 K Street, NW
Washinglon, DC 20006
(202) 263-3237

Roger P Nobe

Richard E, Weicher
David T. Rankin
Courtney Biery Estes
BNSF Railway Company
2500 Lou Menk Drive
Fort Waith, TX 76131
(817) 352-2383

Counscl for BNSIF Railway Company

Dated- April 8, 2013
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CERTIFICATE OF SERVICE

[ hereby ceruify that on this 8th day of Apnl, 29[ 3, copies of the foregoing Reply of
BNSF Railway Company To The Kansas City Railway Company’s Request To Dismiss or Hold
The Pioceeding In Abeyance has been served by first-cluss U.S. Mail on all parties as lisied on
the Board's website for the service list in Finance Docket No. 32760.

A copy of the Reply of BNSF Railway Company To The Kansas City Railway
Company's Request To Dismiss or Hold The Procceding In Abeyance has also been served on

counsel Union Pacific Railway Company and Kansas City Southern Railway Company.

b 4 800,

Adrian L, Steel, Jr.
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Reply Of BNSF Railway Company
To The Kansas City Southern Railway Company’s
Request To Dismiss Or Hold The Proceeding In Abheyance

Exhibit
Arbitration Provisions From Joint Facility Agreements
(Excerpted from Exhibits to Complaint in Western District of Louisiana Proceeding)
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
SHREVEPORT DIVISION

THE KANSAS CITY SOUTHERN Civil Action No. 5:13-CV-98

RAILWAY COMPANY,

Plaintiff,

vs. hidge

BNSF RAILWAY COMPANY,

e Nt S N S N N et St

Defendant. Magistrate Judge

EXEIBIT TO THE KANSAS CITY SOUTHERN RAILWAY COMPANY'S
COMPLAINT FOR DECLARATORY JUDGMENT

EXAMIT | - 1934 AGREEMFNT
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be compelled to pay any sum or sums for which the other varty is

wholly or partially liable, or bound, under this Section 16, then

guch other party shall indemify and hold such party harmleas, and

shall reimburse $o it such sum or sums which shall be properly charge-

able against it according tc the terms of this Section 16, provided

neither party shall be concluded by any judgment against the other i
purty hereto unless it has had reascnable notice that it is required :

to defend or participate in the. defemse of any suit, or be 30 bound, !
and has had reasonable opportunity to make euch defense or participate
therein. Waen such notice and opportunity shall have been given, the

party notified shall be oconoluded by the judgment as to all matters
which could have been litigated in such suit.

17. CLASSIFICATION OF ACCOUNTS: The then current Classiflication
- of fecoounts prescribed by the Interstate Commerce Commission shall
govarn all charges covering expenditures for additions and vetterments
and for maintenance except as herein otherwise specifically provided.

18. ARBITRATION: 8Should a controversy arise between the pariiecs
hereto that cannot be amicably settled by themsslves with respeot %o
the interpretation or performance of their obligations, rights or
duties under the provigions of this mgreement, it shall be referred
to three disinterested competent arbitrators, of whom sach party here-
to shall choose ona, and the two thus chosen shall select the third.

If the two arbitrators so chosén by the parties hereto cannot,
within thirty days, agree upon a third arbitrator, sald third arbitrator
shall be selected by a Judge of the united gtates District court for the
Distriot in which Lake, Chariee, Louislana, is located.

The party desiring arbitration shall give written notice thereof
to the other party, setting forth therein the matter in dispute end
the name of its arbitrator. In the submission to arbitration it shall
be provided that the arbitrators shal) determine and adjudicate the
questions at iasue in acgordance with the competent, relevant and

_material evidence introduced, and that in reaching their decision the
said arbitratore shall be governed by the principles and rules of law
or cquity applicables to the questions under consideration. In the
event the party upon whom such notice is served shall not within
thirty days thereafter appoint an arbitrator and give notice thereof
in writing to the party deairing arbitration, then the party desiring
arbitration shall apply to said ynited 3tates District Judge who shall
select such second arbitrator, and the two thus selected shall choose
a third, yhe three arbvitrators shall promptly pive notice to each of
the parties to the centroversy, at least ten days in advance, of the
time and place set for hearing, and at the time and place appointed
shall proceed, hear and determine the matter, unless for good cause
(of which the arbitrators shall be sole judges) it shall be postponed.
The determination, made in writing, of the arbitrators, or of a majority
of them, atter due hearing, shall be final and conclusive on the
partiea hereto.

¥ . .
we MTlewnaas
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Rach psrty nhall pay for tho services and oxpenses of the

its witpepscs, the losing party . . _ _ |

wee e ——arbitrator _chosen_ by oT._fox if sod of
to pay for the servicos and expcnses of the
any stenogrophic expense, unless other prov

the award.

15. TERM--SUCCRSSORS AND ASSIGNS: Thip sgreement and mll of its
terms, proviaions and conditions ashall inurs to_the benefit of and be
binding upon the successors, lesnges and agsigns of the respective
parties hereto until terminated by mutual congsent of the parties here-
to; provided thut if the New Orlcans Company shall fail to pay the rent-
al and vther sums required of it, promptly when dug, or shasll faill %o
comply with ita other covenants in Artioles I and III, and ouch default
in payment, or in compliance with other covcnants, shall continue for a
pariod of 180 daye after written notice from the Kansas City Company
speoifying in whioh partioulars it is id default, thon the Konsas City

coxpany may immediately terminate sold arant and execlude the ¥New Orieans
company from the jolntly used tracksj provided further that any teraina-
. tion, expept by mutual consent, shall oot relicve the New Orleasns (Com-
L. pany from the obligetion, whioh shall eontinus until such termination
by matual consent, to pay the rental provided in suvdivision (e) of
gection 6 hersof. Any receiver or reocivers, truatec or trugtees
appointed for the Kansas City Company or its succcasora or assigne or
any nther party or partice coming into posaespion of the Jeintly uaed
truckes shall take possesgion sudject 'to tae use thersof- herein granted
to the New Orleans Compeny, its succesgors or asaigns, until thia
agroement is texminuted by mutual conpent of the parties hereto, their
auccessors or gssigns, as hereinbefore apecified. If any receiver or
receivera, trustes or trustoes appeinted for the New Orleans Company
or its sucasasors or asoigns shall) in receivership or baniruptcey
proceedingns slsct not to adopt or ke bound by this agrsement, then Lhe
Wew Orleans Ccompuny, its auccessors, aosigns, recaivers or trusteea
shall be¢ exXaluded from the jointly usud tracks until such time ms ean .
agreemsnt substantially in the same terms herewiih shall be 1in .effect )
between the parties hereto or thoir respaotive succeasora or assigna.

third arbitrator and for
ision therefor is made in

In the event that mither party, its succesaors or aasigns, Te-
celvero or trumtees, or other porty or partiss coming into poagession
of ita propesty, shall default in the payment of its sherc of the ex-
pense of constructing and maintaining the jointly owned tracks ox u
pars thereof, or detault in any other of its obligations with rospeat
to said Jointly owned tracks as provided in this asgraoament, and such
.default shall continee Lor ninety days after written notice thareof,
then such party in defuult shall pe exoluded from the jointly owned
tracks untll such timo as the default shell be made good.

—_——
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

A ma - —

S ... ...SHREVEPORT DIVISION |
THE KANSAS CITY SOUTHERN ) Civil Action No. 5:13-CV-98 ’
RAILWAY COMPANY, ) - :

' )
Plaintiff, )
VvS. ) Judge
) 1
BNSF RAILWAY COMPANY, ) l
) .
Defendant. ) Magistrate Judge |
EXHIBIT TO THE KANSAS CITY SOUTHERN RAILWAY COMPANY'S
COMPLAINT FOR DE TORY MENT

EXHIBIT 2 1940 AGREEMENT
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the 1oss shall ba berne équally by the parties hereto.
(f) Idemnity: If either perty hereto shall at any

ltim pay or be aompelled'ta pay any sum or sums for which the '_% I
other party is wholly or partially liable, or bound, under this ;.
Seotion 12; then such other party shall indemnify and hold such ]
party harmlese, and shall reimburse to it suoh sum or sums which :
-shall be properly ohargeable Q:tnut it sdoerding to the terms !
of this Section 12, provided neither perty ahall be con'oludad ;»r\ :
bound by any judgment againat the oihor party herwsto unlcss it
has had reasonable notige that .1 % is required to defend or par- ‘
tioipate in the defemse of any suit, and has had reagonable op-
portunity to make suoh defense or partioipate therein. When such 1
notioe and oppertunity shall have been given, ‘the party notified ;
shall be oonoluded avd bound by the judgment s to all matters
which could have been litigated in auah auit,

13. CLASSIFICATION OF ACCOUNTS: The then durrent Classi-
Tication of Accounts pruic.riqu by the Interstate Commerce Com-
mission sha.l!. gonrn -.11 ohnrgn gavering expendituras for addi-

la

tiona and Fttm and for mintena.noa exoept as ‘herein other-
wiag spe iollfly mtded.

14, Ammrm‘us Should a oontroversy arise between the
parties hereto that oannat be emioably settled by themselves with

respeot to the interpretaticn or performance of their obligations,

rights or duties wundor the provisions of this agreement, it sball

‘. .1"‘1\':5 ,‘.\ | Wy

Pl i e
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ceoh parsy hereto shall choose one, and the two thus ohosen shall

seleat the third,

If the two arbitrators no ohcaen by the parties hereto
oannot within thirty days, sgree upon a third arbitrator, said
third arbitrator shall be selooted by a Judge of the United
Statos Distriot Court for the Distriect in which Lake Charles,
Louisjana, is looated, .

The party desiring arbitration shall give written notice
thereof to the other party..sottlng forth therein the matter in
dispute and the name of its arbitrator, In the submisaion to
arbitration it shall be provided that .the arbitrators shall de=-
termine and adjudioats the questions pubmitted in ancordance
with the oompetent, relevant and material evidenoe introduced,
and thet in reasching their decision the_u;Id erbitrabtors shall
be govorned by the prinoiplea nng rules of law or equity appli-
oable to the questions under consideration, In the event tho
party upon whom sugh notiopg ii served - shall not within thirty
days thereafter appoint an arbitrator and give notioce thereof
in writing to the party desiring arbitration, then the party
desiring arbitration shall apply to said United §tates Distriot

" Judge who shall select such seocond arbitrator, and the two thus

seleoted shall choose a third, The three arbitrators shall

- promptly give notioe to each of the parties to the controversy,

at leaat ten days in advance, of the time and place set for hear-

'Ly

a3

|




1 - . . - . '
|

Case 5:13-cv-00098-EEF-MLH .Document 1-3 Filed 0L/15/13 Page 20 of 23 PagelD #: 50

- r——— " wm

- 19 ~

e e e emmnme —d 01 - and-at-tho-tima-and- piace-appointed—shall—provesd; hemx and
) determine the matter, uhless for good oause {of which the arbi-

trators shall be aolo judge) it shall be poatponed. The deter-

mination, aade in writing, of tho arvitrators, or of a majority

of them, after due hearing, shall be final and conolusive on

the pnrt.ln-a hereto,
Emoh party shsll pay for the services and expenses

of tha arbitrator ohosen by ar for it and of its witnessoa, the
losing party to pay for the services and oxpensas of the ch:lrd:_
arbitrator and for any stenographip expenss, unless cfher provi-
sion thorefor is made in tho award, ]

15. TERM; SUOCESSORB AND ASSIGNS: Thls ngresuent and all
of i!ml terms, provioions and conditions shall inure to the bene- ,
Tit of and be binding upon the supaeapors, lesseep and asalgns -
of the respectiva partiss heretoj provided tiat if the New
Orlosna Conpaay shall fall to pay the reobel and other suma re-
quirsd of it promptly When dus, of skall 'fall {o comply with
{te other ocovenanta in Axrtiples T snd ITI, and cuoh dofeault in
payment, or im complipnce.with othar covenants, shall continue

for a ps.rm af 180 days after written notlce from the Kansas ) T
City Company mpeoifyivg in whi.’ah partioulars it is ia defaulf, ;
then the Eansas City Company may immediately terminale said grant

and exoiude tho New Orleana Company from the jointly used traockaj

provided furtiier that. any te::?nma.ti.on.l exoppt by mutual oonspnt, )
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
SHREVEPORT DIVISION

.
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THE KANSAS CITY SOUTHERN
- RAILWAY COMPANY,

)

)

)

. Plaintiff, )
vs, . ) Judge

)

BNSF RAILWAY COMPANY, )

)

)

' Defendant.

Civil Action No. 5:13-CV-98 '

Magistrate Judge

EXHIBIT TO THE KANSAS CITY SOUTBERN RATLWAY COMPANY'S

COMPLAINT FOR DECLARA

Exmpir3 - 1946 AGREEMENT

JUD
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Bection 16, Injury or damage resulting from the sols nogligenceo :
of either party herot> shall be peid for by said nogligent party, bus |
TALTIR)UFY of QAR BES !'biiiIﬁ"Ttbi"fh’h"‘Jﬂﬁﬁl or “coRCUrFLing hegligences Bf T T
both parties, or if it cenpnot be 4atermined whose negligence caused
by said injury or damage, compensation thersfor as provided in Seotion |
15 above, shall be paid squally by partles.
Spetion 47, Sums paid out by ome party harotc, which herounder
should have beson peid vy the other perty, shall.be ropald to the party
oo paying; provided, in the evont of payment of a julgment, tha party p
oblligated to reimburse the party paying ahall first have beea notified i
in writing of the suit in reasopahbla time to have dafandad nama. ‘

Ssotion 18, Rights and obligetions hereunder that cannot bs settled
by parties, shell bo settled by arbitration in the usual manner, and
if arblters selected by parties canpot egree upon the third arbiter, he

shall be salected by s Judga of the United States District Oourt, in
which Laks Charles is loomtod, A datamiration in writing of the arbditers
shall be bindlng upon the parties. Eaoch party sball pay for ita arbister,
and the losing psrty shell pey for servicos aad expeases of the third

.

arblter.

Bection 19, Terms hereof shall bind parties, their suscessors and
i S ———
assigns for five ysera from tho date hereof, aad thoroatter until twelve
(12) months written notics of intention to teminats ths ogroament be
glven ona party by the cbher; providing pertiess agree neitho= shell sell, ‘
10age or trapsfar its interast in the jolatly omged tracke, of esy pert
taeroof, without advance written approval by the cthor parly;

TN WITNESS WHEREOF, parties have had this agroament executed ao of

wi, 29% 8. )

..‘ .' iy g | :ﬁ? RATDIAY m'
j‘ 7, ‘ : ;rn;mi

AMREVID AS TO FORN 4 Pz T

[ R

-s-
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISYANA

. .. SHREVEPORT DIVISION
THE KANSAS CITY SOUTHERN )  Civil Actiop No. 5:13-CV-98 '
RAILWAY COMPANY, ) |
) i
Plaintiff, ) '
V5. . ) Judge ‘
) |
BNSF RAILWAY COMPANY, ) :
. ) . i
Defendant. ) Magistrate Judge
EXHIBIT TO THE KANSAS CITY SQUTHERN RAILWAY COMPANY’S

COMPLAINT FOR DECLARATORY JUDGMENT

EXHIBIT 4 - 1955 AGREEMENT
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ba:it:lnipuitn".:_lp the defense of any sum, and has had reasopable-oppoptunity
b0  make such defimse or particlpate therein, when such netice and

and bound by the ‘fudgment a# to all matters waléh could haye béen
11k1garéd 1n puch sult,. ' ;

. OPPOryuNity_shal) have.been. glven,the party-notified-shadl be FaaEIiamed ~ T

R BIOETH: Should.s bonbroversy arise between the parties hgreto
thﬁﬁ‘c-.n_{lp.t be anioably settled by themselvas with rupaot to the .

 interpretation or performapce of their obligstions, rights of duties
u’thr tba provisions of this sgreement, it ghall be Felerred %0 three
d:l.s:untcmntud qowvtenc m&mtorl, of whom sach gu-w hi:guto -gheall
quo,mwmm:cmmuhnuhnmm

xr he two arb.ltvaeors g0 chosen by the parun ‘herebo qanmt
within thirty (30) aml. .agroe wpen @ third erbitrator, said third
arbitrator shall be selected by a Judge of the United States District
Gourt for the Disbrict in which leke Charles, Loulsiena, 1s. locited.
e party desiring avbitration shall give written notlce thereof
%0 the other party, setting forth therein the matter An disputb and the
name of its arbitretor., In the submission to arbitration 1t shall be
provided that the arbitratora shall determine and adjudidato the
q\u-ls'wxs'- nhnit.nﬂ in pocordpnee with the gcapetent, relewvast and
mataria) aumn introduced, end that in reaching their decipion the
satd mttmtm mu be governed by‘tbc principles end fulds of law
or ‘equity opplicable to the questiono \mm vmzdcntinn. ¥n the ovent
' thé‘ party upan whom Duch notipe is served shall not vitiin shirty (30)
Mhmmw appodnt af arbitrator end ‘give notice thereof in writ-
ing o the party desiring arbitration, them the party d.n!.uns
. aibitration shall epply to sald United Stakes Disteich -Iudso Who
ghell’ 8éleot guch second arbitrator; and The two this sslected shall
chodhe & third, The three arbitrators shdll promptly glve mﬁn- to
elictiiof the partiss to the controveray, ab least ten (10) asys in
dAvénge, of the tims and pihca set for heardng,’ and at’ the tm and
place ‘appointed eMall prodged, bear and Qetarmirid the -&%u-, umu-
for kood: cmmse (of which ‘the arbitrators’ shall be sole M-Jﬂ‘r
sha)l De postponed. The deteriination, meds 1B writisg, of the'
arbitrators, or of & majority of them, after due hesring, shball be
£ina)’ and uom;lu:.vn on the pn-nu hereto.,

- e
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Each party shall pay m- the services and e;p:nnl of the
arbitrator ehoun by or .l'qr 1k and of 1ts n:.tnulen. tho losing party

— —m. — ——

B — e 'tnr'the"ohmuu'un SXRBITTL t.he"tﬁml “xrbiiratox and - -
for nn.v ntemgnph.‘.e u:pem. uplosa other provisions therefor in
.eada ‘In tbe swacd.

HINYH: Terms heraof shall bind parfties, btheir JSuccassorn
and wyenigne for £ive years from tho date bersof, asd tbaveeftar until
twelve (12) woaths wrivien novdea of intention to bormivate bha

" agresmend Bo given ona party by the othor; providing parbies :'.;rn
pulther phill 3ell, lease or tnnsrer_s.u interest in the Jjointly
annod traoks, or any part thergof, without sdvanoo written opproval
by the other party. ' l

FENTHt Agreement dated February 2iot, 1929, batusen tha
Lonisjane Western 2nilrand Copany and Kanaps City Bhweveport &

GUIr Rellwny Cosysay, and ougplement thevote dated Febouary 19th,
1946, batwean the partica herato, are hapehy amo:.iod effactive
upon the oclplet:l.on of tho troakaga derein desoribed.

1o nmss mmmm, the paxtics hereto have e.muut;ed thio

agreameut In duplicage, on this thu &E doy of
' A, D, 3958, ¢ %

ﬁwn&nﬁnm- TEXAS AND OFLEANS RATLROAD -COMPANY

p F) - ,.W — §
M Fiie L5 ey Vico

@Qp

ﬁ;; IS '.I‘OMI.

a1 mms CITY SGUTHERN BAIIMAY COMPANY

- m- 50M
mmag-r

2

ASTETANT T PRUMDENT

. ""“‘“"L.J;“

- . ——————

TR P S —




